UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JEFFREY A. WALKER
V. : CIV. NO 3:94CV2018 ( AHN)

DETECTI VE DAVI D JASTREMSKI
ET AL

RECOMVENDED RULI NG ON REMAND

This case was remanded by the Court of Appeals to determ ne

whet her the pro se prisoner mail-box rule enunciated in Houston v.

Lack, 487 U. S. 266 (1988), should apply to requests for coll ateral
docunments, or a different rule such as equitable tolling should
apply. "Such a different rule would presunmably consider a requestorc<s
possi bl e dilatory conduct along with the difficulties caused by the
requestor< inmprisonment in determ ning whether principles of

equitable tolling applied.” Walker v. Jastrenski, 274 F.3d 652, 654

(2d Cir. 2001). "The issue of the applicability of Houston to

requests for collateral docunents is one of first inpression in this
Circuit, as is the question of how the fact of incarceration affects
equitable tolling in the absence of a Houston rule."” 1d., 274 F.3d

at 654-55.



Undi sput ed Facts

The follow ng facts were found after an evidentiary hearing on

Sept enber 28, 2000, Walker v. Jastremski, No. Civ. 3:94Cv2018, 2001

W 202063 (D. Conn. Jan. 23, 2001). Also considered were the parti es«
briefs! and the transcript of the Septenmber 28, 2000 hearing. [Doc.
#92] .

1. Jeffrey AL Wal ker was arraigned at M| ford Superior Court on
March 7, 1991, on one count of larceny in the second degree and
one count of conspiracy to commt larceny in the second degree
in violation of Conn. Gen. Stat. 853a-123.

2. Attorney Frank Halloran, then an assistant public defender, was
appointed to represent Wal ker on March 7, 1991.

3. At an April 16, 1991 hearing before Superior Court Judge
Manci ni, Wal ker presented his faulty identification defense to
Judge Mancini. The Court read froma "report" prepared by M.
wal ker,

COURT: "On April 5t | appeared before Judge
Manci ni, at which tine the issue cane up about
my description. The alleged victimmde a
Photo |.D. procedure. The victim stated that
the man in question was being six foot-three. |

remnd the Court | amstill six foot-four, six
f oot -seven. "

!Consi dered were plaintiff<« menorandum of |aw [ Doc. #106];
def endant Hal | oran<s menorandum of | aw [ Doc. #111]; defendant s«
Jastrenski and Buerer< nmenorandum of |aw [Doc. #113]; and plaintiff<s
reply menorandum [ Doc. #112].



MR. WALKER: No, five-seven
MR. HALLORAN: Five foot-seven.

COURT: | nean five foot-seven. "And dond wear
bi -focal glasses. Judge Mancini reduced ny bond
fromfifteen thousand to fifty dollars. And
tried to nake sure | dond grow anynore."” You
haven grown have you?

MR. WALKER: No Your Honor.

COURT: Alright. "Now | asked to produce sets
of photos for the victimto look at." Has that
been done?

MR. HALLORAN: There is one photo array in the
State«ss file Your Honor. W believe there was
sone other attenpt at a photographic
identification made by the conplainant in this
matter, which the Police claimwas
unsuccessful .

COURT: What do you say M. Halloran, [are] his
ri ghts being deprived?

MR. HALLORAN: Your Honor | agree that issues
can conme up repeatedly in nmy discussions with
the State«s Attorney. The description of the
perpetrator in this matter was six-three,
wearing bi-focals. M client does not have
perfect vision, but he can read and see w t hout
gl asses.

MR. HALLORAN: He is also five-seven and not
si x-t hree.

4. Addressing Attorney Halloran, Judge Mancini stated,

THE COURT: For ne the problemin this case is
not [Wal ker] and not you and not nme. It is the
State«ss fault. This man protested vehenmently
that he is not six foot-four or was. That he
was not the party. And | ordered an
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identification of all the photos. And it hasn«
been done yet, why?

MR. GAETANO | thought it had been done Your
Honor .

THE COURT: Case di sm ssed.
[ Doc. #106, Ex. C at 3-5].
5. Plaintiff«< crimnal case was dism ssed on April 16, 1991. Judge

Manci ni noted on the record how "inept the State« Attorney was
in this case." |d. at 5.

6. Plaintiff delivered his Mtion for the Production of Records to
prison officials on February 8, 1994,2 requesting copies of the
information, arrest warrant application and a transcript of the
April 16, 1991 hearing before Judge Mancini, along with an
Application for Waiver of Fees.

7. The notions were properly addressed to the Clerk of the Court,
M| ford Superior Court. Plaintiff provided a copy of his
receipt for certified-mail stanp dated February 8, 1994, by the
United States Postal Service in White Deer, Pennsylvania [Doc.

#112, Ex. A].

8. The notions reached the MIford Superior Court sonmetine in |ate

°The Second Circuit noted that Wal ker presented new evi dence on
appeal that he mailed his nmotion to the MIford Superior Court Clerk
on February 8, 1994, Walker, 274 F. 3d at 655 n.2. Plaintiff appended
a copy of his return mail receipt, date stanmped by the United States
Postal Service on February 8, 1994, addressed to Clerk of Court
M I ford Superior Court. [Doc. #112 at Ex. A].
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April 1994.

9. Wal ker received copies of the requested information, including
the arrest warrant, on May 9, 1994.

10. "Absent tolling the |atest date on whi ch Wal ker coul d have
filed a tinmely conplaint was April 16, 1994." Wl ker v.

Jastrenski, 159 F.3d 117, 119 (2d Cir. 1998).

11. Plaintiff« federal conplaint was filed June 8, 1994, when he
delivered it to prison officials for mailing.

12. Plaintiff was aware that he filed his conplaint after the
statute of limtations period had run. The conpl aint states
"NOTE: This action may be beyond the statue [sic] of
limtations, however, petitioner only recently discovered that
he had a constitutional right to sue for damages." [9/28/00
Hg., Pl. Ex. D];

13. No exhibits were appended to plaintiff< conplaint.

Pri or Access to Arrest Warrant and Case | nformtions3

The evi dence adduced at the hearing established that M. Wl ker
had access to the arrest warrant application during the pendency of
his crimnal case in 1991

Def endant’s Exhibit 3 is an undated handwitten document

SWal ker v. Jastrenski, No. Cv. 3:94Cv2018, 2002 WL 202063, *4-6
(D. Conn. 2001).




entitled "questions,” which plaintiff testified he prepared. [Def.
Ex. 3 is appended to Doc. #113].

Al t hough plaintiff testified that "[t]his document was written
by me May 13, 1994, in Allenwood, after | received the docunents from
the court in my notion request for disclosure” [Tr. at 24], and that
he did not provide it to Attorney Halloran [Tr. at 137], the Court
credits Attorney Halloran’s testinmony that he provided Wal ker with a
copy of the arrest warrant during his representation of Wl ker in
1991 and that Wal ker provided himw th a copy of plaintiff’'s
handwitten "questions” during the sane tinme period. Plaintiff’s
handwitten "questions" is an undated document. [Def. Ex. 3].

Plaintiff testified that the last tinme he saw Attorney
Hal | oran, before this Septenber 28, 2000 hearing, was on April 16,
1991, the day his crimnal case was dism ssed. [Tr. at 25].
Simlarly, Attorney Halloran testified that he had "no recollection
of any comuni cation from to, or with, M. Wl ker since April 16,
1991."4 [Tr. at 105].

Attorney Halloran testified,

Q Now, do you have any i ndependent
recollection of giving M. Wl ker a copy of the
warrant in this case?

A: | do not.

“Attorney Halloran "guesstinmated" that as a public defender he
appears in court "with anywhere fromfive to ten clients per day."
[Tr. at 127].



Q Didareviewof your file indicate that it
was |ikely you did give hima copy of that
war r ant ?

A: There’'s very little doubt in ny mnd that
M. Wal ker was given a copy of the arrest
warrant in this case.

Q And what |eads you to believe that you gave
M. Wal ker a copy of the arrest warrant?

A: Well, there are two factors which | ead ne
strongly to believe he was in possession of the
warrant in question. Nunber one, it is ny
custom and habit to provide clients with copies
of arrest warrants on the first date avail abl e,
sonetinmes at arraignnent court if its avail able

to ne at that time, but nmore - its common to
provide it on the first court date after
arraignnent to a client. |It’s a practice that
|’ ve had for many, many, nany years as a public
def ender.

More inportantly, and nore probative is,
upon review of ny file and the contents of ny
file, there is a communication from M. Wl ker
that | found inside of the file, which makes
many references, verbatimreferences, to
| anguage that is contained in the arrest
warrant affidavit application.
[Tr. 93-94]. Halloran reiterated, "there is very, very strong
evi dence to suggest that | was in possession of that docunent on or
before April 16, 1991, as testified to on direct exam nation." [Tr.
at 125].
Attorney Halloran further testified that, "[o]ln April 16, 1991,
| turned the file over to ny secretary and did not see it again until

| was notified by the Attorney General’'s office that a | awsuit was

pendi ng. " [ Tr. at 95]. When Halloran retrieved the file in 1994, it



contai ned a copy of the warrant and the information charging
docunent, a copy of a notion for court ordered |ine-up and a copy of
plaintiff’s handwitten series of questions.® |d. at 97, 101.
Question Two from Exhibit 3, in plaintiff’s handwiting, states

in part,

Detective Leiutenant [sic] Charles Beurer

stated that M. Wal ker al so know to keep

conpany with a femal e matching the description

of the alleged aforenentioned black fenal e

per petrator.

[ Def. Ex. 3 at question 2].

The arrest warrant dated December 10, 1990 states at paragraph

That Detective Leiutenant [sic] Charles Beurer

.stated that he had know edge of a certain
Jeffrey Wal ker, who was . . . also known to
keep conpany with a female matching the
description of the aforenentioned bl ack female
per petrator.

[Def. Ex. 1 at {6]. Attorney Halloran testified that, conparing

t hese passages in defendants’ exhibits 1 & 3, "roughly" 25 words of

Def endants’ exhibit 3, plaintiff’s handwitten questions, is a
copy of the document found in Attorney Halloran’s crimnal file on
Wal ker. [Tr. at 139]. Attorney Halloran testified that the ori ginal
docunment of plaintiff’s handwitten questions is contained in his
file. "It’s actually in handwiting on original non-copy paper, on
i ned paper."” [Tr. at 140]. He further stated that he did not
receive this original from Assistant Attorney General Sharon Hartl ey.
Rat her, he copied the original docunment [Exhibit 3] contained in his
files and sent it to A A G s Hartley and Enons at their request al ong
with other docunents contained in the public defender file. [Tr. 144-
45] .



the text are the sane.
Question 2 further states

"M. Halloran I'd |like you to file a Mtion of
Di scovery in ny behalf, and a Mdtion to Supress
identification procedures and a Mdtion to

Dism ss all charges against ne."®

(enphasis in original).

Detective Leiutenant [sic] Charles Beurer of

t he West Haven Police Department when apprai sed
of the foregoing facts and circunstances state
t hat he had know edge of a certain Jeffrey

Wal ker who was | ast known to reside in West
Haven, Connecticut, as being involved in this
type of activity.

[ Def. Ex. 3 at Question 2].
The arrest warrant simlarly states at paragraph 6,

That Detective Leiutenant [sic] Charl es Beurer
of the West Haven Police Departnment, when
apprai sed of the foregoing facts and
circunstances, stated that he had know edge of
a certain Jeffrey Wal ker, who was | ast known to
reside in West Haven, Connecticut, as being
involved in this type of activity.

[Def. Ex. 1 at {6]. Halloran testified that the passages in

®Hal | oran testified that he prepared a notion for court order
for line-up, dated April 16, 1991. [Def. Ex. 9]. At the Septenber
2000, hearing, Halloran could not recall whether the notion was ever
filed with the court, as the case was dism ssed on April 16, 1991.
[ Tr. at 116-117]. On cross exam nation by M. Wl ker, Halloran
further stated, "I don’t have an independent recollection, but on a
referral to ny notes, it would lead nme to conclude that you and
conferred about the filing of some sort of attack on the
identification neasures that the prosecution or the police used to
try to arrest you." [Tr. at 126].
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def endant’s exhibit 1 are "parroted exactly" in exhibit 3.7 [Tr. at

99] .

Plaintiff’s Question 2 continues,

M. Halloran | know that a |ie detector test is
not admi ssible in a court of law, but 1’d be
wlling to take that test to prove to the Court
that I’ minnocent and have no know edge of this
alleged crime prior to the statenent you gave
me to read.

M. Halloran I can’'t seemto understand whats
going on here with this alleged M. Tjandra
Tedja . . . He is the one should be in front
of this Court facing charges, "not ne." W in
this world would | eave $7,000 in a car with
total strangers, this guy has to be a noron and
if his allegation is true or if this person
really exist[s], cause | don’t believe the
story and I will go to any extrenme to prove ny
i nnocense.

[Def. Ex. 3 at Question 2].
Attorney Halloran also testified that,

Q@ And isn’t it correct that it was M. WAl ker
who asked you to verify whether or not, as
indicated in the warrant, that the perpetrator
had a heavy Jamai can accent?

A: my recollection is M. Wil ker pointing out
to me that the warrant - that absent fromthe
warrant is that the perpetrator had a Jamai can
accent, and this was another issue and
identification which | am now recalling he

poi nted out, and | made a note of it and told
my investigator to try to check this out.

The Court notes that even the misspelling of lieutenant is the
same in both docunents.
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[ Tr. at 103].¢8
Plaintiff was present at the hearing on April 16, 1991 and

handed a "report" to Judge Mancini that was read into the record.

DI SCUSSI ON

Plaintiff argues that "the instant |litigation presents a
classic situation that the Suprenme Court sought to prevent when it

pronmul gated the tolling rule announced in Houston v. Lack, 487 U. S

266 (1988)." [Doc. #106 at 4]. Walker contends that "he is entitled

to the benefits of Houston v. Lack< equitable tolling provisions and

general equitable tolling law for the tinme period during which he

8Def endant’s exhibit 11 is a letter, dated April 2, 1991, from
Thomas Candi a, an investigator assigned to the public defenders
office and utilized by Attorney Halloran, to Tjandra Tedja,
evidencing his efforts to contact the conplainant or victimto
determine fromthe victimsone of the allegations contained in the
warrant. [Tr. at 103-104].

On cross exam nation, Attorney Halloran testified,

| asked our investigator to try to obtain an
interview with the alleged conplai nant, or

al l eged victim because | saw i medi ately prior
to neeting you, and then it was confirnmed after
meeting you, that there was significant
problenms with the state’s case agai nst you -

t he prosecution’s case agai nst you on the

el ement of identification, and | asked himto
try to get an interview with the conpl ai ni ng
person because the conpl ai ni ng person
identified sonmeone with characteristics very
different from you.

[Tr. at 120].
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waited to receive court docunents necessary to fully understand the
nature of the instant cause of action." |Id. at 5. Plaintiff
interprets Houston broadly as creating "an equitable tolling rule for
pro se prisoners in order to prevent them from bei ng di sadvant aged
due to delay occasioned by no fault of their own," id. at 6, and "the
desire to place the pro se prisoner litigant on equal footing with

other litigants."” [|d. at 8.

Limiting Houston to Pro Se Prisoner District Court Filings

Plaintiff argues that, "there is no sound reason for allow ng
Houston to apply to the initial filing of a conplaint but not to the
filing of a notion for the production of relevant records that is
necessary before a conplaint can be filed." [Doc. #112 at 3]. Wl ker
contends that if he had "not been incarcerated, he could easily have
gone to the MIford Superior Court and handed his production request
to Eil een Whel an on February 1994", and if he "were not inprisoned,
he coul d have nonitored Ms. Whel an<s progress in retrieving the
requested docunents if they need arose."” [Doc. #106 at 10].

The facts of this case do not conpel an extension of Houst on<s
"mai | -box" rule to pro se prisoner requests for copies of pre-

conpl ai nt docunents. See GCerrets v Futell, No. CIV.A 01-3080, 2002

W 63541, *2 (E.D. La. Jan. 16, 2002) (holding that the prisoner<s

"motion for a free copy of his guilty plea and sentencing transcript
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on January 7, 1998 . . . does not qualify as an < . . application
for State post-conviction or other collateral review. . .<so as to
toll the limtation period under Section 2244(d)(2) because it was
prelimnary in nature and did not directly call into question
Gerrets< conviction and sentence.” A broader application of Houston<s
"mai | -box" rule, beyond pro se prisoner district court filings, could
arguably result in tolling for any number of requests or acts nade to
third parties that are traditionally considered pre-conpl aint
preparation such as exhaustion requirenments under the PLRA, and/or
routi ne requests for copies of docunments such as arrest reports,
di sciplinary reports, medical records, accident reports, incident
reports, which is clearly beyond the scope of Houston. In this
manner, prisoners could easily circunmvent statutes of limtations.
This is not a situation where a pro se prisoner was ignorant of
the facts or the legal issues. The record establishes that in April
1991: (1) Wal ker had a copy of his arrest warrant and was aware of
its contents; (2) he had identified all the parties he would | ater
name as defendants; (3) he had identified in his "questions,” and in
a letter/report to Judge Mancini, the issues of false identification
and i nproper photo identification; and (4) when Wal ker filed his
conplaint, he believed it to be untinely when it was provided to
prison officials for filing on June 8, 1994.

Def endants argue "there is no |legal or equitable basis to

13



ext end Houston to toll the statute of limtations."” [Doc. #111 at 7-
8. "First, M. Wil ker<s nmotion for production of records, . . . was
not a | egal pleading, but a request for collateral docunents. Nor was

his nmotion pursuant to any court or statutory deadline for which the

mai l box rule is limted.” 1d. at 7. Second, "it was plaintiff<«s own
dilatory conduct . . . which was the major contributing cause for his
m ssing the statute of limtations deadline, rather than any del ay
caused by prison officials.” Id.

Plaintiff cites no legal authority from another district court
t hat supports the application of Houston<s "mail-box"™ rule to pro se
prisoner pre-conplaint requests for docunents. Rather, the cases
cited by plaintiff all involve inter-prison mail delay for filing of
district court docunments. See Doc. #112 at 2-3, 6. |In those cases,
Houst on applied because the delay was due to prison officials and the

filings were nmade to the district court. [Doc. #111 at 6]. See

Kni ckerbocker v. Artuz, 198 F. Supp.2d 415, 418 (S.D.N. Y. 2002)
("[T] he Notice of Appeal is not a notion. The notice indicates an
intention to seek relief--reversal of a | ower court's decree-- but it
does not in and of itself request any relief, with respect to the
time of its filing or otherwse. As a matter of policy, it would be
unwi se to construe these sort of documents as notions. Doing so
woul d open the door to a floodgate of litigation over whether

m nisterial papers that are routinely filed in the Clerk's
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of fi ce--docunents that are ordinarily of no concern to judges, and

t hat may not even be forwarded to chanmbers--should be parsed to see
if circumstances warrant transform ng theminto sub silentio
applications for relief from some procedural defect that cannot be
cured. Both this Court and the Court of Appeals have recogni zed that
pro se litigants nust conply with the Federal Rules of Civil and
Appel | ate Procedure, as well as with various technical requirenments,
such as filing deadlines and statutes of |limtations, with which they
ordinarily mght not be famliar. Wile pro se litigants are
entitled to sone |l eeway in pleading, stretching the concept of a
"notion' to enconpass papers that are manifestly not notions in order

to redress perceived inequities is nmore |l eeway than this Court is

prepared to give."); Donovan v. Miine, 276 F.3d 87, 93 (1st Cir.

2002) (rejecting argunent for equitable tolling prem sed on delay in
obtaining transcripts of the evidentiary hearing held in state
superior court, finding that the transcripts were not necessary in

order to file a federal habeas application); Jhad v. Hvass, 267 F.3d

803, 806 (8" Cir. 2001) ("lack of access to trial transcript does
not preclude prisoner from conmenci ng post-conviction proceedi ng and

t heref ore does not warrant equitable tolling); see supra Gerrets v

Futell, No. CIV.A 01-3080, 2002 W 63541, *2 (E.D. La. Jan. 16,
2002). Plaintiff<«s subm ssion of the USPS receipt for certified mai

i ndicates that his notions were nmailed the sane day he provided them
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to prison officials for mailing. Therefore, this case does not
involve inter-prison mail delay and, as previously stated, this case
does not involve a mailing to the district court.

Al t hough Wal ker did not have control over the delay involved in
getting copies of the documents fromthe Clerk of Court at MIford
Superior Court, he did have control over when he requested the
documents, February 8, 1994, two nont hs before the statute of
[imtations expired, and he did control the decision to wait for the
docunents to arrive before filing a conplaint at the District Court.?®
Several courts have held that Houston does not apply when a docunment

request is sent to a third party and not the court. Paige v. U S.

171 F.3d 559, (8!" Cir. 1999) (declining to extend Houston, the court
held that "[a]lthough [plaintiff] had no control over the mail del ay,
he chose to have his brother draft his nmotion and to wait for that
draft< arrival in the nmail despite the inpending due date . . . . W
simply find no authority for extending the prison mail box rule beyond

a prisoner<ss mailings to the district court clerk."); Knickerbocker

v. Artuz, 198 F. Supp. 2d 415, 417 (S.D.N. Y. 2000) (Court of Appeals
held "prison mail box rule established in Houston does not apply where
a pro se prisoner delivers his notice of appeal to sonmeone outside

the prison systemfor forwarding to the Court Clerk."); Cook v.

Plaintiff could have filed a tinely conplaint with notice
pl eadi ng and anended the conplaint after receipt of the transcript.
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Stegall, 295 F.3d 517, 521 (6" Cir. 2002) ("we hold that the common
law mai | box rule is inapplicable to the mailing of habeas petitions
to third parties, as internediaries, who then mail themto the court

for filing."); US. v. Cicero, 214 F.3d 199, 205 (D.C. Cir. 2000)

(plaintiff entrusted his |egal docunents to a third party at his

peril); Gomez v. Castro, 47 Fed. Appx. 821, 822, 2002 WL 31073491, *1

(9th Cir. Sept. 17, 2002) (because plaintiff miled state habeas
petition to a third party for forwarding to the court, he was not
entitled to the benefit of the prison mail box rule under Houston, and
was not entitled to equitable tolling as he failed to denonstrate
"extraordinary circunstance beyond his control").

The Houston Court recognized that, unlike a non-incarcerated
person, when a prisoner hands an otherwi se tinely pleading to prison
officials for mailing, it is no longer in his control. Houston, 487
U.S at 271. Plaintiff had control over when he would request the
docunments over a three year period. Hi s notion for production was
handed to prison officials and mailed the very same day. This case
does not inplicate the actions of prison officials, or involve delay
attributable to prison authorities. Rather, the facts of this case
hi ghl i ght plaintiff< own dilatory conduct. WAl ker offered no
expl anati on or extraordinary circunstance for why he waited until
February 1994 to make his request for docunments. The three year

statute of limtations provided anple tinme for a pro se prisoner to
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request such pre-conplaint docunments. Absent some sufficiently
extraordi nary set of circunstances, the court will not credit
plaintiff with a tolling period for the processing of his request for
copi es of docunents at the MIford Superior Court and declines to

ext end Houston under these facts.
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Equitable Tolling

Plaintiff prem ses his claimfor equitable tolling on the del ay
in receiving docunents fromthe M| ford Superior Court. The
doctrine of equitable tolling, however, is exceedingly narrow.

CGenerally, equitable tolling is difficult to attain as it is
reserved for "rare and exceptional circunstance[s]."” Smth v.

McG nnis, 208 F.3d 13, 17 (2d Cir. 2000). Equitable tolling allows
courts to extend the statute of limtations beyond the tine of
expirati on as necessary to avoid inequitable circunstances. Courts
apply the doctrine "as a matter of fairness”" where a plaintiff has
been "prevented in sonme extraordinary way from exercising his rights,

or has asserted his rights in the wong forum" Patraker v. The

Council on the Environnent of New York City, No. 02ClV7382, 2003 WL

22336829, *2-3 (S.D.N. Y. COct. 14, 2003) (citations omtted).
Equitable tolling will stay running of a statutory period "only so
long as the plaintiff has exercised reasonable care and diligence and
if through no fault or lack of diligence on the plaintiff<s part he
was unable to sue before." 1d.

As set forth above, Wal ker has failed to show that his
i ncarceration rendered hi munable to pursue his legal rights and has
not shown any extraordinary circunstances to justify an equitable
tolling of the limtations period.

In April 1991, plaintiff knew the facts supporting his clains
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of ineffective assistance of counsel, false arrest, subm ssion of a
fal se affidavit in support of his arrest warrant, inproper
identification procedures, and malicious prosecution. He was present
at the hearing dism ssing the charges in April 1991. Plaintiff had
three years to request copies of the information, arrest warrant and

affidavit and April 16, 1991 hearing transcript. See Donovan v.

Mai ne, 276 F.3d 87, 93 (1st Cir. 2002) (finding the delay in
obtaining the transcript of the evidentiary hearing held in the
superior court "was unfortunate-but |argely beside the point. After
all, the district court explicitly found that the petitioner did not
need that transcript in order to file a federal habeas corpus
application and this finding has deep roots in the record.”). Wile
t he requested docunments provided factual support for Wl ker<s cl ai s,
they did not contain factual information not already known to

plaintiff. See U.S. v. Tanfu, 3:99CR0279, 2002 W 31452410, *5 (N.D

Tex. Cct. 5, 2002) ("Mvant< pendi ng request under FO A/ PA does not
alter the Court< finding that the novant knew or should have known
with the exercise of due diligence the factual bases for his current
Brady claim. . . ."). Indeed, Wil ker does not argue that the he
obtained "newly discovered evidence" fromthese docunents, as he was
present at his April 1991 hearing, he had obtained the arrest warrant
in 1991 and had successfully advocated on his behalf at the hearing

di sm ssing the charges. Tamfu, 2002 W. 31452410, *5 (a request for
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documents "does not inpact the limtations period, until the novant

has actually obtained newly di scovered evidence that could not have

been di scovered earlier thorough the exercise of due diligence.").
Simlarly, wequitable tolling of the I[imtations period is not

warranted due to plaintiff«s unfamliarity with the law. It is

wel | -settled that "ignorance of the |aw' does not entitle a pro se

prisoner to equitable tolling. See Cox v. Edwards, No. 02Cl V7076,

2003 W 2221059, *3 (S.D.N. Y. Sept. 26, 2003); Huang v. United

States, Nos. 03CVv3755, 91CR827, 2003 W. 22272584,*2 (S.D.N. Y. Cct. 2,
2003) ("The district courts in the Southern District have unani nously
found that inability to speak English and |ack of famliarity with
the |l egal system are not "rare and exceptional"” circunstances, and

t hus are not grounds for equitable tolling."). There is little doubt
that plaintiff knew the statute of limtations was running. 1

Wal ker<s "excuse" of "only recently discover[ing] that he had a
constitutional right to sue for damages” is quite different froma
claimthat he was nmissing the underlying information necessary to
assert a cause of action, and does not neet the test for "rare and
exceptional circunstances." Walker< failure to exercise due

diligence over three years precludes equitable tolling.

19The conpl aint states "NOTE: This action nmay be beyond the
statue [sic] of limtations, however, petitioner only recently
di scovered that he had a constitutional right to sue for damages."
[9/28/ 00 Hg., PI. Ex. D].
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This Court need not decide whether a district court could ever
apply equitable tolling to a request for copies of pre-litigation
docunents. However, here Wal ker has not established the existence of
exceptional circunstances beyond his control that made it inpossible
for himto send out his request earlier or to tinely file a conpl aint
t hat woul d warrant equitable tolling; nor has he established that the
Superior Court delay in providing the docunments inpeded his ability

to file in any way.

CONCLUSI ON

The Court finds that the principles of Houston v. Lack do not

apply to the pro se prisoner< request for copies of pre-conplaint
documents. The Court also finds that equitable tolling does not
apply to the facts of this case. Accordingly, plaintiff« June 8,
1994 conplaint was untinmely and should be di sm ssed.

Any objections to this recomended ruling nust be filed with
the Clerk of the Court within ten (10) days of the receipt of this
order. Failure to object within ten (10) days nay preclude appellate
review. See 28 U. S.C. § 636(b)(1); Rules 72, 6(a) and 6(e) of the
Federal Rules of Civil Procedure; Rule 2 of the Local Rules for

United States Magistrates; Small v. Secretary of HHS., 892 F.2d 15

(2d Cir. 1989)(per curiam; E.D.1.C v. Hillcrest Assoc., 66 F.3d

566, 569 (2d Cir. 1995).
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ENTERED at Bridgeport this 12th day of March 2004.

/sl
HOLLY B. FI TZSI MMONS
UNI TED STATES MAG STRATE JUDGE
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